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Controversy at Governors State University began when the editor of the student newspaper, the Innovator, wanted to publish articles that attacked Roger K. Oden, Dean of the College of Arts and Sciences at GSU. Oden and the University’s president accused the paper of “irresponsible and defamatory journalism” (Hosty). The Innovator declined to retract these statements, which led to Patricia Carter, dean of student affairs and services, to tell the Innovator’s printer to hold off on printing until she had reviewed and approved the issue.


When Hosty v. Carter was taken to district court the court looked at Hazelwood v. Kuhlmeier to make a decision. The Hazelwood case gives school officials editorial control over publications which are used as teaching tools. The district court held that Hazelwood “does not apply to colleges; and only speech that is part of the curriculum is subject to supervision” (Hosty). However, when the case was brought to an appellate court, the court ruled that “Hazelwood’s framework is generally applicable and depends in large measure on the operation of public-forum analysis rather than the distinction between curricular and extra-curricular activities” (Hosty). 


This ruling goes against Supreme Court precedent, which gives more freedom to college students because of the age-specific legal distinction between college and high school students. If the case goes before the Supreme Court, it ruling will likely come from the dissenting opinion in Hosty v. Carter, which said that Hazelwood was “created for use in the narrow circumstances of elementary and secondary education” (Hosty). Dean Carter violated the students’ First Amendment rights through prior restraint, and her reasoning for this action did not meet the acceptable criteria for censorship. 


The Hazelwood case should not have been used as a precedent in the Hosty case for many reasons. One issue that came up in Hazelwood was the newspaper’s status as a public forum. “The basis for the ruling in Hazelwood was that the newspaper at Hazelwood East High School was not a ‘public forum,’ because the adviser made all the editorial decisions related to the newspaper,” according to one legal scholar (Kopenhaver). In the Hazelwood case, the newspaper in question was prepared as part of the journalism curriculum and thus subject to the school’s editorial decisions. However, the Innovator was considered an “extracurricular activity, and thus beyond all control,” according to the district court (Hosty). 


When the appellate court extended Hazelwood to colleges, it restricted the freedom of student editors by lowering the newspaper’s limited public forum status. The court said “by establishing a subsidized student newspaper the University may have created a venue that goes by the name ‘designated public forum’ or ‘limited-purpose public forum’” (Hosty). Since the Innovator was an extracurricular activity, student editors should have been given the freedom to use the newspaper as a designated public forum for their ideas, even if those ideas were harmful to the school’s image. The status of “designated public forum” may make it easier for college authorities to censor student publications under the guise of evaluating the publication for teaching and scholarship purposes. However, this status is better than the non-public forum status of the publication in the Hazelwood case, and this distinction was made in Kincaid v. Gibson. 

There are acceptable criteria applied to censor high school newspapers produced as part of a journalism class, but these would not apply to Hosty. A high school may censor material that is obscene, indecent, or vulgar if it falls under the definition of obscenity given in Miller v. California. Court precedent also allows schools to censor material that generates health or welfare concerns or material that interferes with the rights of students. Stories or photos that interfere with the requirements of appropriate school discipline may also be censored. Lastly, school officials can censor student newspapers that fail to meet standards of academic propriety. 


In the Hazelwood case, the court said that academic propriety, or what it called “legitimate pedagogical concerns,” could allow for censorship. The problem with this phrase is that it is overly broad, and allows administrators to censor material that they feel may harm the school’s image. The dissenting opinion by Brennan notes that free student expression can conflict with a school’s pedagogical functions. Some student speech may be censored because it “frustrates the school's legitimate pedagogical purposes merely by expressing a message that conflicts with the school's, without directly interfering with the school's expression of its message,” (Hazelwood). Pedagogical concerns are not sufficient justification for suppressing student expression. This is an unconstitutional means of restraining student expression in the Hosty case.


The Hosty case is outside time, place, and manner restrictions which are used to determine government censorship of free speech. Although the restrictions apply to government issues of free speech, they show just how far the Hazelwood case goes on the opposite end of the spectrum of free expression. These restrictions only allow for censorship of content neutral material, which would exclude the “pedagogical purposes” of a school if applied to student censorship. These restrictions also prevent a complete ban on communication, which would also violate the Hosty ruling. The restrictions must also be narrowly tailored, and this brings up another concern about the fuzzy wording of the Hazelwood ruling. 


There are many important cases that strengthened free expression for students before the Hazelwood or Hosty cases. Indecency restrictions are one point of concern for school administrators, and the Supreme Court case of Papish v. Board of Curators of the University of Missouri helped to combat student publication censorship based on content. The case involved a university student who was expelled for printing a political cartoon and article which the university claimed violated a by-law prohibiting indecent speech. 
The student sought relief and the Supreme Court reversed a district court ruling that denied her relief. The Supreme Court held that “the university’s regulation of the content of speech was not immune from the First Amendment; that neither the political cartoon nor the article could be labeled constitutionally obscene or otherwise unprotected; and that the university was required to reinstate the student unless she was barred from reinstatement for valid academic reasons” (Papish). This ruling shows that the university should have the burden of giving a valid reason for censoring students, and by requiring them to reinstate the student the Court showed that it would not tolerate chilling speech by forcing an editor to step down.


A landmark case for student expression was Tinker v. Des Moines. The case began after a group of public school students was suspended for wearing black armbands to protest the conflict in Vietnam. After the district court dismissed a complaint from the students and an appellate court affirmed this ruling, the Supreme Court took up the case and reversed the ruling. The court held that there was no evidence that “the school authorities had reason to anticipate that the wearing of the armbands would substantially interfere with the work of the school or impinge upon the rights of other students” (Tinker). 


This precedent would seem to go against the logic in the Hosty case, because the newspaper did not interfere with the rights of other students. However, the ruling “indicates that when speech disrupts academic activities or invades the rights of others, the balance of interests shifts and regulation becomes permissible” (Jordan). This exception for the disruption of academic activities expanded to student expression that goes against the school’s mission. It became even broader and more unclear with the Hazelwood case. 


Another important case for student expression was Healy v. James, a case in which the Supreme Court held that denying a campus group official recognition was a form of prior restraint. The court said that if a college has “legitimate interest in preventing disruption on the campus,” than a “heavy burden rests on the college to demonstrate the appropriateness of its denial of official recognition” (Healy). Likewise in the Hosty case, there should have been a heavy burden on the school officials to demonstrate how the publication would cause a disruption, which would explain their reasoning for using prior restraint. 


A case that came after the Hazelwood decision and did not give more power to censors was Kincaid v. Gibson. The appellate court in this case ruled that administrators at Kentucky State University violated students’ First Amendment rights after the administrators refused to allow distribution of the school’s yearbook based on its content. Although the court looked at the Hazelwood decision, it distinguished the two cases because the yearbook was considered a limited public forum. The newspaper in the Hosty case also served as a limited public forum, which would further discredit Dean Carter’s prior restraint. The dissenting opinion in the Hosty case also noted that in Kincaid, the court determined that Hazelwood had little application to a college yearbook case.


Another important case that supported student speech after the Hazelwood decision was the 2003 ruling in Flaherty v. Keystone Oaks School District. The court ruled that a student could not be punished for postings on a message board that he did on his home computer unless it caused “a substantial disruption with school operations” (Flaherty). The court also found the “Student Handbook policies at issue to be unconstitutionally overbroad and vague because the policies permit a school official to discipline a student for an abusive, offensive, harassing, or inappropriate expression that occurs outside of school premises and not tied to a school related activity” (Flaherty). 


One of the major problems with Hosty v. Carter limiting students’ First Amendment rights is the difference in high school versus college publications. This was the main problem noted in the dissenting opinion of the Hosty case. A judge in Hosty wrote in his decision that the “majority’s conclusion flows from an incorrect premise – that there is no legal distinction between college and high school students” (Hosty). One reason why Hazelwood relaxed First Amendment protection for high school newspapers was the emotional immaturity of the audience, but “the maturity concerns of Hazelwood prove inapposite in a university setting” (Saunders). University students are more independent and should be considered more mature than high school students. Most college students are over 18, so legally they are adults and entitled to the level of First Amendment protection afforded adults. Supreme Court precedent gives college students the same First Amendment protections as other adults, and “applying Hazelwood to these students would mark an erosion of their adult rights” (Saunders).


Another problem with the Hosty v. Carter ruling as it applies to the erosion of these rights is the message that it sends to students. Even if a student publication is seen as part of a teaching role, students should have free expression. If students are being taught the importance of First Amendment freedoms, students should be able to exercise these freedoms. “Journalism education at its best is about teaching democratic values of citizen involvement,” but “inherent contradictions result when a public school journalism adviser teaches about protections from government censorship and secrecy while at the same time serving as a state censor – or standing idly by as the school principal censors” (Dvorak). Student publications may be considered limited public fora, but students should still experience and learn about their freedoms as public citizens.


Dean Carter should not have used prior restraint to censor The Innovator because based on precedent, prior restraint should only be used in extreme cases. The faculty should have limited editorial control over college students and should not be allowed to demand that a newspaper is reviewed and approved before it can be printed. This type of editorial control exercised after the Hazelwood ruling is wrongfully drawn from the fuzzier terminology of that case. The phrase “legitimate pedagogical concerns” may have been created for administrators to exercise control over material with style or grammar problems, but it has been construed to include material that goes against the interests of the school or their public relations. “Combining ‘reasonably related’ with ‘legitimate pedagogical concerns’ created a universe of unprotected speech that is practically all-encompassing,” a legal scholar argued(Plopper).


Yielding too much editorial control to administrators instead of students could have a devastating effect on the free flow of ideas. Instead of encouraging students to exercise their rights, the Hazelwood case only made it easier for students to be censored or punished for challenging a threat to their freedom of expression. The extension of Hazelwood in the Hosty ruling is a disturbing trend that weakens the long standing fight against censorship and prior restraint. Administrators who attempt to use prior review to control unfavorable content can help chill speech that is antithetical to the core values of the school. Other attempts to get around the unconstitutionality of controlling speech include firing advisers and denying funding to the publication, although the court rulings in those cases often have strengthened Constitutional freedoms.


Hosty v. Carter weakened the First Amendment rights of college students who should receive the same rights as adults based on Supreme Court precedent. Prior restraint should be exercised only in extreme cases, and the unconstitutional extension of Hazelwood to allow censorship in colleges hurts future journalists. If students at the Innovator were protected under limited public forum status, these students could stop some of the censorship that comes from concerns over academic propriety. However, extending the nonpublic forum status of a high school publication makes it very difficult for students to voice controversial ideas on campus. Journalism students should be taught the value of free speech by seeing it in practice.


The administrators at Governors State University failed to give adequate reasons for censoring college students who should be capable and mature enough to take responsibility for their work and ideas. There is precedent that divides the rights of college and high school students and this should make censorship of college students an even more serious offense. The Supreme Court should overturn Hosty because it is unconstitutional and will continue to erode students’ rights. School administrators should have the burden of proving when a publication is disruptive because students have more protection through the First Amendment than administrators in most cases where prior restraint is applied to student publications.
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