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Winning at Politics, Losing at Law: 

 The Unconstitutionality of State-Level Bans On Violent Video Games

In order to be elected or re-elected to office, politicians must address their constituents’ interests in issue of the day. As children’s exposure to violence through the media increasingly becomes a topic of public interest, politicians appeal to that interest by proposing legislation.  Professor Karst of UCLA Law writes, “When political operatives evoke fear about the socialization of children, their central purpose is to mobilize cultural constituencies. Once fears are aroused, a candidate can promise to save the children by using the socialization process, and on this basis seek constituents' support” (Calvert 115).  Because appealing to the public’s fear and offering to “save the children” mobilizes constituencies who determine re-election, state legislators across the nation have proposed legislation to prohibit the sale of violent video games to minors (Calvert 115).


While these legislators may be winning at politics, they are losing at law.  In 2005, federal courts in California, Illinois and Michigan struck down state laws banning minors from purchasing violent video games on the basis that the laws violated the First Amendment freedom of expression, and in 2006, laws in Louisiana, Minnesota and Oklahoma suffered a similar fate (Richards 50).  However, the battle between law and politics is far from over.  The New York State Assembly passed legislation on May 25, 2007 making the dissemination of violent and indecent video games to minors a class E felony punishable by up to four years in prison (Assembly, §2).  That bill is now waiting on confirmation from the New York State Senate to become a state law (Shiesel, ¶5).
This paper will argue that the New York Assembly video game legislation is unconstitutional because it violates the First Amendment rights to freedom of expression of both minors and game makers.  This paper will first examine the content of the Assembly bill and arguments in favor of the bill; second, show that the bill violates the First Amendment and is not a protected exception under strict scrutiny; and third, discuss the implications of this bill’s unconstitutionality.

Argument:  New York Assembly Resolution A8696 is Unconstitutional

Whereas its partner bill S5888 in the New York State Senate focuses on the creation of an advisory council and enforcement of video game ratings without defining punishment, the New York State Assembly bill A8696 summary states that A8696 “provides that dissemination of violent and indecent video games to minors shall be a class E felony” (Assembly, Summary).  Section 1 of A8696 declares that a person is guilty of disseminating such violent and indecent video games when he or she knowingly sells or loans the game to a minor for monetary gain (Assembly, §1).  The same section defines “depraved violence” as “any photographic, photorealistic, or similar visual representation or image depicting the rape, dismemberment, physical torture, mutilation or evisceration of a human being” (Assembly, §1).  Indecency is defined as “any photographic, photorealistic, or similar visual representation or image of a person or part of a portion of the human body which depicts nudity, sexual conduct, or sado-masochistic abuse and which is harmful to minors” (Assembly, §1).  Section 2 of the bill declares the dissemination of such video games a class E felony (Assembly, §2).

Proponents of the New York Assembly bill, particularly New York Governor Eliot Spitzer, argue that prohibiting minors from purchasing violent and indecent video games will protect minors from degrading images that can cause harm (Gormley).  Though no study can conclusively demonstrate causation between exposure to violent video games and increased violent behavior, some psychological research suggests a correlation (Byrd 411).  While these psychological studies do not provide qualitative results, the General Aggression Model, or GAM, provides a method through which to study the effects of violent video games on players.  GAM supports the preexisting idea that violent video games and other depictions of violence in the media encourage violent behavior in children, especially in younger children (Byrd 412).  Statistics reveal that these younger children do have access to violent video games.  Despite the game GTA: Vice City’s Entertainment Software Ratings Board rating of M for Mature, which should have prevented children under the age of 17 from purchasing the game, more than 70 percent of teenage boys reported that they have played that game (Byrd 412).  In November 2005, the National Institute on Media and the Family reported that 45 percent of all eight- to seventeen-year-olds surveyed claimed to have purchased an M-rated video game on their own (Dean 137).
Though politicians use such statistical data and correlation to support the regulation of violent video games, no causation exists between exposure to violent video games and increased violent behavior in minors.  Mere correlation does not suggest that causation is present, and there are as many psychological studies doubting the connection between violent video games and violent behavior as there are studies supporting the connection (Byrd 413).  Many experts argue that playing violent video games has little to no effect on children and that children who exhibit violent behavior after playing the games may not have been affected by the games at all, but rather chose those games because they are attracted to violence (Byrd 414).  Additionally, data from the Bureau of Justice Statistics at the Department of Justice shows that while violence in children peaked in 1993, before controversial games like Mortal Kombat, Doom and the Grand Theft Auto series caused an uproar for their violent content , such violence has since decreased, recently falling to the lowest levels ever recorded (Byrd 414).  

This decrease in children’s violent behavior in spite of increasingly violent video games suggests that the correlation between the two is weak.  This conclusion has repeatedly been reached in court.  In American Amusement Machine Ass'n v. Kendrick, Judge Richard Posner stated:

Studies do not find that video games have ever caused anyone to commit a violent act, as opposed to feeling aggressive, or have caused the average level of violence to increase anywhere. And they do not suggest that it is the interactive character of the games, as opposed to the violence of the images in them, that is the cause of the aggressive feelings. The studies thus are not evidence that violent video games are any more harmful to the consumer or to the public safety than violent movies or other violent, but passive, entertainments (Calvert 104). 
 Because advocates for the New York State Assembly bill A8696 base their argument on causation between minors’ exposure to violence in video games and violent behavior, their argument is unfounded.

In addition to being based on a weak argument, the New York bill is unconstitutional.  By prohibiting minors from purchasing violent and indecent video games, the bill compromises the freedom given to minors and game makers by the First Amendment, which states, “Congress shall make no law…abridging the freedom of speech” of the people (U.S. Constitution, Amend. I).  Through the process of incorporation, this First Amendment right applies to state level legislation as well, and it applies to minors as much as to adults (Phillips 586-587).  Because the content of video games has been declared as speech protected by the First Amendment, any laws restricting such content must undergo strict scrutiny (Li 474).  Nathan Phillips states that under strict scrutiny, the government entity, in this case the New York State Assembly, must “demonstrate a compelling interest for passing the legislation” and must prove that the legislation is the least restrictive means of fulfilling that interest (Phillips 587).  However, First Amendment freedom of expression is not guaranteed and does not protect obscenity, fighting words and speech designed to incite imminent lawless action (Phillips 587).  Therefore, in order to prove the constitutionality of the New York State Assembly bill A8696, the Assembly must show that the state has a compelling reason for passing the legislation and that the legislation is not more restrictive than necessary, or it must show that violence in video games is an exception to First Amendment protection.


Proving that the government has a compelling interest and is achieving that interest through the least restrictive means has eluded every state law regulating the sale of violent video games for the past two years, resulting in the laws being declared unconstitutional (Richards 56).  The New York State Assembly bill will no doubt follow precedent and ultimately be declared unconstitutional for two reasons.   First, the bill in question does not serve a compelling state interest.  New York State Senator Bruno argued that the Assembly bill and its partner bill in the Senate would “prevent [the violence of] virtual realities from continuing to fuel and teach the violent behavior which is corrupting our youth,” citing no statistical data and only addressing the general belief that violent media causes violent behavior (Bruno, ¶4).  The content of the bill itself shows that its authors did a little more research, stating that the justification for the bill is that “psychological experts have concluded that there is a connection between playing violent video games and violent behavior, and that exposure to violent video games can desensitize players to real-life violence,” but citing only two psychological journal articles by the same author (Assembly, Justification).  Utilizing pathos, the justification also states that “the military uses violent video games to train our soldiers in the skills needed to shoot and kill,” suggesting without any data or evidence that the same games used by the military are available to consumers, encouraging them to shoot and kill as well, thus committing a post hoc logical fallacy (Assembly, Justification).  


Because the justification for the bill and leading advocates for the bill do not support their hasty generalizations with data from multiple sources and commit a major logical fallacy, the state interest for the bill is far from compelling.  Additionally, as a result of the aforementioned lack of causation between violent video games and violent behavior, courts have ruled that there is inconclusive support for a compelling interest to violent video game regulation.  In Entertainment Software Association v. Hatch, Judge Rosenbaum rejected Minnesota’s claims that violent video games cause psychological and physiological harm to minors, stating that Minnesota’s counsel was “entirely incapable of showing a causal link between the playing of video games and any deleterious effect on the psychological, moral or ethical well-being of minors,” and later stating that Minnesota’s “concerns are inchoate. It is impossible to determine from the data presented whether violent video games cause violence, or whether violent individuals are attracted to violent video games” (Richards 58).  Because the New York Assembly bill provides the same justification as the Minnesota law and similarly lacks conclusive evidence of causation, it is doubtful that the bill could be considered as having a compelling government interest.


The New York State Assembly will also find difficulty in proving that the bill is no more restrictive than necessary to fulfill any government interest.  In 2006, Louisiana passed a state law “prohibiting and criminalizing the sale, lease, or rental of video or computer games that appeal to a minor's morbid interest in violence” (Richards 50).  Sellers of such video games to minors would be punished by up to one year in prison, up to $2,000 in fines or both.  A federal district court granted a preliminary injunction against the law under strict scrutiny, and Judge James J. Brady found that the law was not the least restrictive means of accomplishing the state’s goal (Richards 57).  Brady stated that less restrictive alternatives are available, such as “encouraging awareness of the voluntary ESRB video game rating system - which provides guidance to parents and other consumers - and the availability of parental controls that allow each household to determine which games their children can play” (Richards 57).  Because the Louisiana law strictly denied minors the right to purchase video games and imposed harsh criminal punishments on violators, the state did not use the least restrictive means.  The New York State Assembly bill in question not only denies minors the right to purchase games, but declares the selling of those games a class E felony punishable by three to four years of imprisonment, thus imposing harsher punishment than the Louisiana legislation and ignoring simpler alternatives such as awareness campaigns.  If the Louisiana legislation, which is less restrictive in its consequences than the New York bill, was declared unconstitutional on the grounds that it was not the least restrictive means, then the New York bill is far from fulfilling that requirement of constitutionality under strict scrutiny.


Because New York State Assembly bill A8696 fails to pass strict scrutiny, its proponents must prove that the content of violent video games is an exception to First Amendment protection in order to argue that the bill is constitutional.  Therefore, violent video games must fall under the categories of obscenity, fighting words or incitement of imminent lawless violence (Phillips 587).  First, the content of the video games New York is restricting cannot be classified as obscene.  Because violence alone is not considered legally obscene, another obscene aspect must accompany violence to fall under the category:  sexual content (Miller v. California).  However, though the New York bill regulates violent and indecent games, the definition of indecency employed by the bill is vague.  According to Section 1 of the bill, any representation of any nude portion of a human body can be considered obscene (Assembly, §1).  The American Heritage Dictionary defines “nude” as “unclothed,” leading to ambiguity in the definition of nudity (“Nude”).  Could an unclothed hand, head or knee constitute indecency according to its definition in the bill?  Though it may sound ridiculous, this lack of clarity in the definition of indecency causes the bill to be too vague to pass the test for obscenity.


The New York bill also fails to be considered an exception under the fighting words doctrine.  Fighting words are defined by Chaplinsky v. New Hampshire as words “which by their very utterance inflict injury or tend to incite an immediate breach of the peace" and includes "personally abusive epithets which, when addressed to the ordinary citizen, are, as a matter of common knowledge, inherently likely to provoke violent reaction” (Li 478).  The U.S. Supreme Court explained in Chaplinsky v. New Hampshire that "the statute, as construed, does no more than prohibit the face-to-face words plainly likely to cause a breach of the peace by the addressee” (Li 478).  Advocates for video game restriction have never argued that the content of video games is fighting words because the content blatantly fails to meet the above qualifications.  Video games rarely contain the abusive language necessary to constitute fighting words, and video games are not face-to-face communication (Li 478). Since video games fail to meet these standards, the state of New York could not reasonably state that its regulation of violent and indecent games is constitutional under the fighting words doctrine.


In order for the content of video games to be considered incitement of imminent violence and therefore not be afforded First Amendment protection, the content must intend to produce violent or lawless action by a specific person or group.  However, the "mere tendency of speech to encourage unlawful acts" is insufficient to pass the test established by Brandenburg v. Ohio (Hoyme 382).  Though it appears at first that violent video games could be considered incitement, precedent has held that it cannot be.  In James v. Meow Media, the court argued that the content of violent video games is not incitement because there is no evidence that the game makers intend to cause violence by the players; the violence related to persistent video game exposure is not imminent because the player must be repeatedly exposed to the content over time for a correlation with violence to appear (Hoyme 383).  There is insufficient evidence to suggest that violent content in video games will likely cause violence in the players (Hoyme 383).  Video Software Dealers Ass’n v. Schwarzenegger upheld a similar claim when a district court ruled that the state of California failed to provide evidence of violent video games inciting violence in order to pass the Brandenburg test (Video Software Dealers Ass’n v. Schwarzenegger).  The New York bill similarly cannot pass the Brandenburg test because of the lack of causation between playing violent and indecent video games and inciting imminent violence.  Because it cannot pass this test, the bill’s proponents cannot persuasively argue that video games are an exception to First Amendment protection under this category of incitement.
Implications of the New York Bill


It is therefore evident that New York Assembly bill A8696 is unconstitutional.  If the New York State Senate confirms the bill despite its obvious violation of the First Amendment, courts must strike down that law.  Because current precedent establishes that regulating the dissemination of violent video games to minors is unconstitutional, a New York law not only prohibiting such dissemination but declaring it a class E felony would set new precedent limiting the First Amendment.  Game makers and minors in New York would suffer from restricted freedom of expression.  Across the United States, politicians may begin to propose similar legislation to win the votes of concerned parents, spreading an epidemic of a weakened First Amendment.


It is imperative that the New York Assembly bill be either rejected by the Senate or struck down in court in order to preserve the right to freedom of expression.  Though politicians will undoubtedly make further efforts to regulate the content of video games, they will have to tailor their legislation to pass strict scrutiny or provide conclusive evidence that violent video games are an exception to First Amendment protection.  Not allowing the New York Assembly bill to become a law, or striking it down in court, will hopefully guide politicians toward a less restrictive means of accomplishing their goal.  While politicians struggle to do so, the freedom of expression of game makers and minors will remain protected.
Conclusion

Even though the New York Assembly bill A8696 is unconstitutional and will ultimately fail, there is a less restrictive solution to regulating minors’ access to violent and indecent video games:  parental awareness and monitoring.  Parents who buy or rent violent video games for their children often do not understand the ESRB rating on the game, underestimate the amount of violence in the game or are apathetic (Byrd 429).  Rather than impose legislation that violates the rights of game makers and minors, legislators should turn to awareness campaigns to educate parents.  Statistics reveal that 83% of video game purchases occur with a parent present, providing the opportunity for that parent to restrict their child’s access to video games that believe are too violent or mature (Byrd 429).


An awareness campaign would also encourage parents to monitor the video games their children purchase when they are not present.  It takes less effort to browse a child’s video game collection and monitor that selection than it does to contact a state congressman and demand legislation regulating video games.  If parents take a more active role in monitoring the access their children have to violent video games, there would no longer be such a public outcry for regulation.  Without popular support for the regulation of violent and indecent video games, politicians would have no choice but to back down on such legislation in order to keep their elected offices.  Then – and only then – will it finally be “game over” for violent video game legislation.
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